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stitute a modification of the obligation. So, in the case of
any obligation governed by a foreign law, if that law in effect
modifies the obligation, or provides for compensation, as dis-
tinguished from set-off in the English sense, it would be doubt-
ful whether it would be justifiable to characterize the provision
of the foreign law as procedural (r).

In Allen v. Kemble (s), B, resident in Demerara, drew a bill
on A, resident in Scotland, payable to the order of C in Eng-
land; A accepted the bill payable at a bank in England; C en-
dorsed the bill to D, resident in Demerara, and D endorsed to
E, resident in England. When the bill fell due, A was the
holder of an overdue acceptance of E, who had in the meantime
become bankrupt. In order to avoid the right of set-off which
A would have against E's estate, the assignees of E, instead
of suing A, sued B and D in Demerara. It was held that the
obligations of B and D were governed by the law of Demerara,
and that they, being sureties for the acceptor, were entitled to
avail themselves of the rule of that law by which the acceptor
would be discharged by compensation, or, in terms of English
law, that they were entitled to the benefit of the set-off which
the acceptor had against the holder. While in terms the judg-
ment says that the obligations of the drawer and endorser were
respectively governed by the lex loci celebrationis, the case is
inconclusive, because the place of making of each of these con-
tracts was also the place of payment, and the lex loci solationis
might well have been regarded as the governing law.

"The validity or invalidity of the discharge of a contract
ought to depend upon the proper law of the contract. . . . On
the whole, .... we may fairly conclude 'that a contractual
obligation, which has been extinguished by the law of that
country which properly and substantially governs the obliga-
tion of the contract cannot be enforced here/ and that a con-
tractual obligation which has not been so extinguished can be
enforced [here]/' (t).

(r) Cf. 3 Beale, Conflict of Laws (1935) 1606; in Quebec, see
articles 1187 ff. of the Civil Code of Lower Canada; cf. Mi<;holls, The
Legal Nature of Bank Deposits in the Province of Quebec (1935),
13 Can. Bar Rev. at pp. 647 ff.

(s) (1848), 6 Moo. P.C. 314, stated and explained in Rouquette v.
Overmmn (1875), L.R. 10 Q.B. 525, at p. 541, 4 R.C. 287, at p. 302,
2 Ames 185, at p. 194.

(*) Dicey on Conflict of Laws (5th ed. 1932) 679-680; c/. Foote,
Private International Law (5th ed. 1925) 482 ff. The question of
discharge under bankruptcy legislation is subject to special considera-